Article

THE WTO’S UNDER-CAPACITY TO DEAL
WITH GLOBAL OVER-CAPACITY

Raj Bhala & Nathan Deuckjoo (D.J.) Kim

ABSTRACT
As evidenced by World Trade Organization (hereinafter
“WTO”) reform proposals, efforts are underway to revise critical
features of International Trade Law at the multilateral level. Such
efforts are not in a vacuum. Rather, they are occurring in a global
economic environment characterized in part by structural
imbalances, that is, of over-capacity and consequent
overproduction and trade surpluses and deficits. The European
Union (EU) and Canada suggest reforms concerning disciplines on
state owned enterprises (hereinafter “SOEs”) and subsidies, and
enhanced transparency. But, none of their suggestions has received


See http://en.wikipedia.org/wiki/Raj_Bhala: Brenneisen Distinguished Professor, The University
of Kansas, School of Law, Green Hall, 1535 West 15th Street, Lawrence, KS 66045-7577 U.S.A.
Tel. 785-864-9224. Fax. 785-864-5054. www.law.ku.edu. Senior Advisor, Dentons U.S. LLP.
Monthly Columnist, “On Point,” BloombergQuint (India), www.bloombergquint.com. J.D., Harvard
(1989); M.Sc., Oxford (1986); M.Sc., London School of Economics (1985); A.B., Duke (1984).
Marshall Scholar (1984-86). Member, Council on Foreign Relations, Royal Society for Asian Affairs,
and Fellowship of Catholic Scholars. Author of International Trade Law: A Comprehensive
Textbook (5th ed., 4 vols., 2019), Modern GATT Law (2nd ed., 2 vols., 2013), TPP Objectively (2nd
ed., 2019), Trade, Development, and Social Justice (2003), Dictionary of International Trade Law
(3rd ed., 2015), and Understanding Islamic Law (Sharī‘a) (2nd ed., 2016). The discussion of the cases
herein may appear subsequently in modified form in the International Trade Law Textbook and/or
other publications.
The views expressed herein do not necessarily represent those of the University of Kansas,
Dentons, or Bloomberg, or their employees, affiliates, or clientele.

New England Conservatory of Music, B.A. (Clarinet Performance, 2001), University of Kansas
School of Law, J.D. (2016), S.J.D. (in progress), Member, New York Bar.

2

AJWH

[VOL. 14: 1

America’s support in particular, nor garnered a significant
consensus among WTO Members.
That failure may be explained by a basic mismatch: proposals
fail to address global over-capacity in key manufacturing sectors
such as aluminum and steel. Nothing among the reform proposals
would alter materially the dearth of disciplines in the General
Agreement on Tariffs and Trade (GATT) and WTO on SOEs and
SOEs are a core cause of structural imbalances. They also would
fail to make key changes with respect to constraining subsidies,
bolstering transparency, or enhancing notifications. Accordingly,
the thesis of this article is the WTO suffers from an under-capacity
to deal with over-capacity.
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