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ABSTRACT

Necessity has long been used in investment arbitration as a defence to preclude the
wrongfulness of a State’s conduct in times of crisis. However, tribunals have often taken a
strict view of this defence, ruling that for the defence to be available, the contested act must
have been the only way for the State to protect an essential interest. The award in Union
Fenosa v. Egypt continues this trend. The tribunal therein refused the application of the
defence of necessity, as against the backdrop of the 2011 Egyptian revolution. This Case
Note analyses the tribunal’s ruling in terms of the necessity defence, and its potential
implications for similar arbitrations where States have had to act in a swift, decisive

manner in times of crisis.
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