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ABSTRACT 

On Mar. 6, 2018, the Court of Justice for the European Union 

(hereinafter “CJEU”) issued a decision in Slovak Republic v. 

Achmea, ruling that the arbitration clause in a bilateral investment 

agreement (hereinafter “BIT”) between the two European Union 

(hereinafter “EU”) Member States therein is incompatible with EU 

law. The CJEU found that an arbitral tribunal formed under the 

BIT could be called upon to interpret EU law in a dispute between 

investors and States, and yet it is not a “court or tribunal of a 

Member State” entitled to make a reference to the CJEU for a 

preliminary ruling. This Case Note will discuss the background of 

the decision and how the CJEU arrived at its conclusion. It will 

further briefly outline some of the potential implications of the 

decision for current and future investment arbitrations between EU 

Member States.  
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